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2.       M&A Laws and Regulations
2.1.  What are the principal laws and regulations applicable to M&A transactions?
The M&A transactions are regulated by different standards such as the ACL section XI, Argentine Antitrust Law No. 27,442 (the “Antitrust Law” or the “AAL”) and CNV Act in its Title II Issuers, Chapter X under the heading “Corporate Reorganization”, applicable to companies under the public offer.
2.2.  Are M&A transactions subject to foreign investment screening? If so, please give brief details (e.g. trigger threshold, relevant authority and timing requirements).
[bookmark: _heading=h.gjdgxs]No, in principle, they are not subject to specific control.
2.3. Are M&A transactions subject to merger control? If so, please give brief details (e.g. trigger threshold, relevant authority and timing requirements).
Yes. The Antitrust Law prohibits economic concentrations whose purpose or effect is or may be to restrict or distort competition, in a way that may damage the general economic interest.
In order to control such transactions, the Antitrust Law establishes that the economic concentrations with effects in Argentina that exceed certain threshold must be submitted by the acquirer or parties to a merger to the review and ultimate approval of the Argentine Antitrust Authority (currently, the Comisión Nacional de Defensa de la Competencia - the “CNDC”- together with the Secretariat of Commerce) as a condition for the effectiveness of the transaction, as long as none of the exceptions provided in the AAL are verified. 
(i) The meaning of “Economic Concentration”
The Antitrust Law defines “Economic Concentration” as the acquisition of control of an undertaking through any of the following acts:
●	Mergers between companies;
●	Bulk transfer of assets;
●	The purchase or acquisition of any interest in stock, equity participations, or debt instruments convertible into stock or equity participations that provide the right to influence upon the decisions of the issuer thereof, when, in either case, the purchaser obtains through the acquisition of such securities or equity interests, the “control” of, or a “substantial influence” on the company; or
●	Any other act or agreement which entails a legal or de-facto transfer to a person or business of enough assets of an undertaking or a dominant influence upon the decisions of the administration of the company concerned. 
(ii) The business volume threshold
For an Economic Concentration to be subject to the Antitrust Authority’s approval, the joint business volume in Argentina of the companies involved must accrue to 100 million “Mobile Units” in the last fiscal year. 
To clarify, “Mobile Units” are a value in legal currency that the Antitrust Authority sets every year for the purpose of the Antitrust Law and other laws. In order to calculate the business volume, the value of the Mobile Unit in force on the business day prior to the date of notification shall be considered.
At present, one Mobile Unit worth AR$ 162.55 (approximately USD 0.82 )[footnoteRef:1]. [1:  All conversions were made in accordance with the seller exchange rate published by “Banco de la Nación Argentina” on February 13, 2023, i.e. USD 1= AR $197.25.
] 

Therefore, for an Economic Concentration to be reportable, the companies involved must reach an annual business volume in Argentina of AR$ 16,255,000,000 (approximately US$ 82.2 million).
The Antitrust Law defines “business volume” as the aggregate income generated on the sale of goods and services during the last fiscal year by the involved companies, plus the direct subsidies received per their ordinary activity, net of any discount on sales, VAT and any other taxes related to such business volume.
Also, under the Antitrust Law the "companies involved in the transaction" are: (i) the company being acquired (including the companies controlled by it) and (ii) the company that acquires or takes control (including those companies which control, or are controlled by, or are under common control with, the acquiring company). In other words, the selling company and the group to which it belongs are not considered companies involved in the transaction for purposes of calculating the business volume.
(iii) Who has the obligation to notify
The buyer or the merged parties are obliged to report these transactions, while the seller or grantor are not obliged to. The notifying party has to submit a form named F1, containing basic information about the parties to the transaction, the companies involved, the notified transaction, certain market data, an assessment of the impact of the transaction on the relevant markets, and general background information.
(iv) Exceptions
Even if the transaction consists of an “Economic Concentration” and the business volume threshold is reached, the Antitrust Law provides the following exceptions to the merger control obligation:
· The acquisitions of companies in which the buyer previously owned more than 50% of the stock, as long as this acquisition does not imply a change in the nature of the control of the company. Please note that this exception is practically inoperative, since if there is no change in the nature of control
, the transaction will not be an “economic concentration” in the first place;
· The acquisitions of bonds, debentures, non-voting shares or other debt instruments;
· The acquisitions of a single company by a single foreign company that did not previously own any assets or stock in other companies in Argentina (excluding those with residential purposes) and whose exports to Argentina have not been significant, regular and frequent during the past thirty-six months;
· The acquisition of companies which have not carried out business in Argentina during the last year, unless the activities of the target company and the buying company are coincident; and
· Transactions whose amount and that of the assets transferred in Argentina does not exceed 20 million Mobile Units (currently, AR$ 3,251,000,000, approximately USD 16.5 million), unless the acquirer has participated in concentration transactions in the same market (i) during the last 12 months that together exceed 20 million Mobile Units, or (ii) during the last 36 months that together exceed 60 million of Mobile Units (currently, AR$ 9,753,000,000, approximately USD 49.428 million).
(v) Deadline to notify
The Antitrust Law requires the notification to be done and approval obtained before the transaction is closed and/or the acquisition of control occurs, either legally or de facto. This pre-merger control however is not yet in place. Indeed, the Antitrust Law provides that the pre-merger control system will be mandatory one year after the Autoridad Nacional de la Competencia (a new Antitrust Authority created by the AAL that is intended to replace the CNDC and the Secretariat of Commerce) begins to operate, which has not occurred yet. 
Until then, the notification may be made up to one week after closing. 
(vi) Approval term
Once the transaction is notified, the Antitrust Authority has a term of 45 business days to decide whether it (a) unconditionally approves the transaction; (b) subordinates the authorization to the fulfillment of certain conditions; or (c) denies the approval.
If the 45 days period elapses without a resolution by the Antitrust Authority, the transaction is considered to be tacitly approved, with the same legal effects as if it has been expressly authorized (a certificate may be requested).
However, the 45 days term may be interrupted by the Authority if it considers that the information provided was not presented "in a complete and correct manner". In such a situation, the Antitrust Authority issues a request for additional information to the notifying party, for which a period of 30 business days to answer is generally granted. With each request, the 45 business days term is reset. In practice, the CNDC issues several requests for further information in almost every filing in order to restart the clock.
Eventually, in case of complex transactions the Antitrust Authority may require the notifying party to file additional forms, named F2 and F3. The Authority may also issue a statement of objections and extend the term to resolve for 120 more business days (which may be suspended if the objections are not answered). However, this is not a common scenario. A complex transaction may last between two and four years.
2.4. Are there any other approvals required for foreign buyers in M&A transactions? If so, please give brief details (e.g. trigger threshold, relevant authority and timing requirements)? 
Pursuant to the article 1 of the Foreign Investments Act, foreign investors shall have the same rights and obligations enshrined in the Argentine Constitution and laws for national investors. This is as well mentioned in the 20th article of the Argentine Constitution. 
2.5. Do labor unions play a role in M&A? Are there customary practices for human resources management post-M&A?
Labour organization in Argentina is based on strong unions. The right of freedom of assembly is guaranteed at a constitutional level. Unions have become powerful and have a relevant role in labor relationships. Politically motivated unions also play a critical role in shaping the direction of the government labour policies.
There is no legal obligation to involve nor consult unions in an M&A, unless there are relevant modifications of the labor contracts or massive dismissals. Anyhow, under certain circumstances (e.g. if the union has a great power between company’s employees, if the union has a fluent relationship with the company’s management) it is a customary practice -and legally advisable- to inform the union about an M&A. 
Regarding the customary practices for human resources management, please note that these will vary depending on the M&A and, as a consequence of it, employees are transferred or assigned to other companies. In addition, a challenge for human resources in certain M&A (e.g. companies merge) is related to matching labor conditions of payrolls belonging to different companies.
2.6. What are the principal minority shareholder rights?
The main provisions under the ACL in connection with the protection of the minority shareholders in avoidance of eventual abuse from the majority are as follows:
· Convening of Shareholders’ Meetings;
· Right of Contest the Shareholders’ Decisions;
· Syndics and Directors Election by Cumulative Voting;
· Preemption and Accretion Rights in the event of capital increase;
· Right of Access to Information;
· Appraisal Rights to withdraw from the company, obtaining a reimbursement of the value of their shares, when they are in disagreement with certain decisions adopted at a shareholders meeting;
· File actions against directors for any violation of the law, the by-laws or internal regulations of the corporation, or for any damage suffered by the corporation caused through negligence, abuse of powers or serious fault.
· Right to demand the appointment of a court overseer.
· Right to denounce irregularities in the corporate affairs.
3.  Special Topics for Chinese Investors
3.1.  What is the latest regulatory news related to lithium mining? If there are no lithium projects, are there developments in other key electric car battery minerals like nickel, manganese, cobalt, and graphite? Bauxite (aluminum), copper, and iron are also components in electric car batteries.
The latest regulatory news related to lithium mining were:
A)  Reference values for lithium exports: On May 31st, 2022, AFIP General Resolution No. 5197/2022 was published in the Official Gazette. It establishes reference values for tariff code 2836.91.00 -exports of lithium carbonates with a purity percentage greater than or equal to 99.5%, except qualities of purity according to standards of public knowledge (pharmacopoeia, analytical, food, etc.)-, exported to Canada, United States, Democratic Korea, Republican Korea, China, Philippines, Taiwan, Japan, Thailand and Hong Kong. The reference value was set on USD 53 per kilogram of exported lithium carbonate. The measure entered into force on June 3rd, 2022.
This means that if the declared export value of goods is below this referential value, export operations will be subject to a value analysis on behalf of customs authorities. Within one hundred and twenty (120) days after the initiation of the value analysis, Customs must make a decision whether to accept the declared value or not. If it is rejected, customs may issue a tax assessment for the difference of the export duties left unpaid because of the difference in value, or initiate legal proceedings for an alleged infraction of "inaccurate statement".
B) Creation of the Federal Registry of Mining Suppliers: On November 29, 2022, Resolution No. 84/2022 (the “Resolution”) of the National Secretary of Mining was published in the Official Gazette, by means of which the Federal Registry of Mining Suppliers (the “Registry”) was created with the purpose of promoting and granting benefits to suppliers of mining materials and services.
Natural persons or legal entities that, due to their activity or corporate purpose offer goods, inputs or services, including those of technological innovation and knowledge economy, to companies that carry out mining activities, as well as any company that carries out activities associated with the Mining Value Chain, may register in the Registry. The Resolution also creates the Federal Meeting of Mining Suppliers, in order to develop a place for dialogue and permanent exchange between the suppliers registered in the Registry and actors of the mining activity.
In Argentina there are two (2) lithium projects in production led by the companies Livent (LTHM –NYSE) and Allkem Limited, and there are other fourteen (14) advanced projects with expectations to be producing between 2023 and 2026 belonging to global companies such as Ganfeng Lithium, Zijin Mining Group Ltd, Tibet Summit Resources, Lake Resources, Posco, Rio Tinto, Lithium South, Lithium Americas, among others.
One of the recent events related to lithium projects, “Argentina & Latam Lithium Summit 2022” took place in Argentina, Buenos Aires on 28th and 29th of November of last year. Not only members of the most important mining and automotive companies worldwide participated, but also members of the national and provincial governments attended. 
During the event several lithium projects were named, such as Río Tinto and Ganfeng Lithium. Ganfeng Lithium Group has become the first metal lithium producer and the second lithium compounder world wide since 2000. In May 2022, the lithium project “Mariana” was inaugurated in Salta by the vice president of Ganfeng Lithium, and CEO and president of Litio Minera Argentina S.A., accompanied by Gustavo Sáenz, Salta´s governor. 
On the other hand, Río Tinto manages the lithium project “Rincón” which is one of the largest saltwater reservoirs in the world, also located in Salta, Argentina.
C)  Declaration of lithium as a strategic natural resource
On January 17, 2023, Provincial Law No. 10,608 was published in the Official Gazette of the Province of La Rioja, declaring lithium and its derivatives as strategic natural resources due to their contributions to the energy transition and the socio-economic development of the Province. Consequently, this regulation suspended the authorizations for prospecting, exploration and the mining concessions related to lithium in the whole territory of the Province for a term of one hundred and twenty (120) days. 
On February 1st, 2023, the provincial Executive branch issued the Executive Order No. 63/2023.
The referred Executive Order sets forth in Section 1 twenty three areas of interest for the prospecting, exploration, mining and industrialization of 

lithium, its derivatives and the add of value to the obtained products (the “Areas of Interest”). Such Areas of Interest are described in the Annex of the Executive Order.
In Section 2, it resolves the expiration of the permits of prospecting and exploration that have been granted by the mining authority in the Areas of Interest, and instructs the Secretary of Mining to proceed with such procedures.
3.2.  Is there any debate by the competition authority about limiting M&A by Chinese SOEs in certain sectors (e.g. electricity)?
No, there is no debate regarding limiting M&A by Chinese SOEs in Argentina.

The above answers are prepared by 2 March, 2023.
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Disclaimer:

The information provided herein do not constitute formal legal advice from DeHeng Law Offices and its lawyers, nor by the law firms and their lawyers involved in the overviews.

The overviews are only high-level summaries. The application of the specific laws will differ depending upon, amongst other things, the structure of the investment, and the business of the target, etc. Specific legal advice should be sought from a qualified law firm before making any investment. 

The content here is provided "as is" no representations are made that the content is error-free. All information, content, and materials in the overviews are for general informational purposes and for your reference only. Please contact us directly for formal legal advice or further discussion about the relevant issues.
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